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Summary 

Since the early 1980s, there has been a historically unprecedented increase in the federal prison 
population. Some of the growth is attributable to changes in federal criminal justice policy during 
the previous three decades. An issue before Congress is whether policy makers consider the rate 
of growth in the federal prison population sustainable, and if not, what changes could be made to 
federal criminal justice policy to reduce the prison population while maintaining public safety. 
This report explores the issues related to the growing federal prison population. 

The number of inmates under the Bureau of Prisons’ (BOP’s) jurisdiction has increased from 
approximately 25,000 in FY1980 to over 219,000 in FY2013. Since FY1980, the federal prison 
population has increased, on average, by approximately 5,900 inmates each year. Data show that 
a growing proportion of imnates are being incarcerated for immigration- and weapons-related 
offenses, but the largest portion of newly admitted inmates are being incarcerated for drug 
offenses. Data also show that approximately 7 in 10 inmates are sentenced for five years or less. 

Changes in federal sentencing and correctional policy since the early 1980s have contributed to 
the rapid growth in the federal prison population. These changes include increasing the number of 
federal offenses subj ect to mandatory minimum sentences; changes to the federal criminal code 
that have made more crimes federal offenses; and eliminating parole. 

There are several issues related to the growing federal prison population that might be of interest 
to policy makers: 

• The increasing number of federal inmates, combined with the rising per capita 
cost of incarceration, has made it increasingly more expensive to operate and 
maintain the federal prison system. The per capita cost of incarceration for all 
inmates increased from $21,603 in FY2000 to $29,291 in FY2013. During this 
same period of time, appropriations for the BOP increased from $3,668 billion to 
$6,445 billion. 

• The federal prison system is increasingly overcrowded. Overall, the federal 
prison system was 36% over its rated capacity in FY2013, but high- and medium- 
security male facilities were operating at 52% and 45%, respectively, over rated 
capacity. At issue is whether overcrowding might lead to more inmate 
misconduct. The results of research on this topic have been mixed. One study 
found that overcrowding does not affect inmate misconduct; but the BOP, based 
on its own research, concluded that there is a significant positive relationship 
between the two. 

• The inmate-to-staff ratio has increased from 4.1 inmates per staff member in 
FY2000 to 4.8 inmates per staff member in FY2013. The inmate to correctional 
officer ratio was the same in FY2013 as it was in FY2000 (9.9 inmates for each 
correctional officer), and the current inmate to correctional officer ratio is down 
from a high of 10.9 inmates per correctional officer in FY2005. 

• The growing prison population is taking a toll on the infrastructure of the federal 
prison system. The BOP reports that it has a backlog of 159 modernization and 
repair projects with an approximate cost of $342 million. Past appropriations left 
the BOP in a position where it could expand bedspace to manage overcrowding 
but not reduce it. Flowever, reductions in funding since FY2010 mean that the 
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BOP will lack the funding to begin new prison construction in the near future. At 
the same time, it has become more expensive to expand the BOP’s capacity. 

Should Congress choose to consider policy options to address the issues resulting from the 
growth in the federal prison population, policy makers could choose options such as increasing 
the capacity of the federal prison system by building more prisons; investing in rehabilitative 
programming (e.g., substance abuse treatment or educational programs) as a way of keeping 
inmates constructively occupied and potentially reducing recidivism after inmates are released; or 
placing more inmates in private prisons. 

Policy makers might also consider whether they want to revise some of the policy changes that 
have been made over the past three decades that have contributed to the steadily increasing 
number of offenders being incarcerated. For example, Congress could consider options such as 
( 1 ) modifying mandatory minimum penalties, (2) expanding the use of Residential Reentry 
Centers, (3) placing more offenders on probation, (4) reinstating parole for federal inmates, (5) 
expanding the amount of good time credit an inmate can earn, and (6) repealing federal criminal 
statutes for some offenses. 
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Introduction 

The Bureau of Prisons (BOP) is the largest correctional agency in the country in terms of the 
number of prisoners under its jurisdiction. 1 The BOP currently operates 119 correctional facilities 
in 35 states and Puerto Rico. 2 The BOP was established in 1930 to house federal inmates, 
professionalize the prison service, and ensure consistent and centralized administration of the 
federal prison system. 3 

Since the early 1980s, there has been a historically unprecedented increase in the number of 
inmates incarcerated in the federal prison system. The number of inmates under the BOP’s 
jurisdiction has increased from approximately 25,000 in FY1980 to over 219,000 in FY2013. In 
comparison, the federal prison population increased by approximately 12,000 inmates between 
1930 and 1980. Since FY1980, the federal prison population has increased, on average, by 
approximately 5,900 inmates each fiscal year. 

Some of the growth in the federal prison population is attributable to policy changes over the 
previous three decades, including 

• increasing the number of federal offenses subject to mandatory minimum 
sentences, 

• changes to the federal criminal code that have made more crimes federal 
offenses, and 

• eliminating parole. 

The BOP faces several challenges resulting from the increasing number of inmates placed under 
its supervision. The first is the increasing cost of operating the federal prison system. Data show 
that with each passing fiscal year it is increasingly more expensive to incarcerate an inmate in a 
federal prison, yet the BOP must operate the federal prison system within the annual 
appropriation approved by Congress. Second, the federal prison system is becoming more 
overcrowded, especially in high- and medium-security male prisons. Research conducted by the 
BOP suggests that there might be a link between higher levels of overcrowding and inmate 
misconduct. Third, the federal inmate population is increasing at a rate whereby the gap between 
the number of inmates and the number of staff and correctional officers is slowly starting to 
widen. Finally, the rising federal inmate population is starting to place a strain on the 
infrastructure of the federal prison system. The BOP has not been able to expand prison capacity 
at a rate that would allow it to close older prisons and it has also had to defer hundreds of millions 
of dollars in maintenance costs, which might result in either direct or indirect security problems. 

There are a number of policy avenues lawmakers could consider should Congress choose to 
address the growth in the federal prison population. Several options — such as expanding the 



1 E. Ann Carson and Daniela Golinelli, Prisoners in 2012: Trends in Admissions and Releases, 1991-2012, U.S. 
Department of Justice, Office of Justice Programs, Bureau of Justice Statistics, NCJ 243920, Washington, DC, 
December 2013, p. 39. 

“ Data provided by the U.S. Department of Justice, Bureau of Prisons. 

3 U.S. Department of Justice, Bureau of Prisons, About the Bureau of Prisons, p. 1, hereinafter “ About the Bureau of 
Prisons .” 
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capacity of the federal prison system, continued investment in rehabilitative programs, and 
placing inmates in private prisons — either continue or expand current correctional policies. 
However, Congress might also consider changing some existing correctional or sentencing 
policies as a means of addressing some of the issues related to the growth of the federal prison 
population. Some of these options include placing some inmates in alternatives to incarceration, 
such as probation, or expanding early release options by allowing inmates to earn more good time 
credit or allowing inmates to be placed on parole once again. Congress could consider reducing 
the amount of time inmates are incarcerated in federal prisons by repealing mandatory minimum 
penalties for some offenses or reducing the length of the mandatory minimum sentence. Finally, 
policy makers could consider repealing federal criminal statutes for some offenses. 



Federal Prison Population 

At the end of 1930, the BOP operated 14 facilities that held approximately 13,000 inmates. 4 By 
the end of 1940, the BOP had expanded to 24 facilities that held approximately 24,000 inmates. 5 
The number of inmates in the federal prison system, with a few fluctuations, remained at 
approximately 24,000 for the next four decades. 6 Then, as shown in Figure 1 , beginning in 
FY1980 the federal prison population started an unabated, three-decade increase. The total 
number of inmates under the BOP’s jurisdiction increased from approximately 25,000 in FY1980 
to over 219,000 in FY2013. Between FY1980 and FY2013, the federal prison population 
increased, on average, by approximately 5,900 inmates annually. The growth in the federal prison 
population was much higher between FY1990 and FY2009 compared to the period of FY 1980 
through FY1989. On average, the federal prison population increased by approximately 3,700 
inmates per fiscal year between FY1980 and FY1989. In contrast, the average increase per fiscal 
year between FY1990 and FY1999 was approximately 7,600 inmates and between FY2000 and 
FY2009 it was approximately 7,500 inmates. The growth in the federal prison population for the 
first few years of the current decade has been erratic. The federal prison population only grew by 
nearly 1,500 inmates between FY2009 and FY2010, but in FY2011, it grew by more than 7,500 
inmates, which is more in line with previous trends. The number of inmates under the BOP’s 
jurisdiction continued to increase over the last two fiscal years, but at a much slower rate. The 
total number of inmates in federal prison increased by approximately 900 prisoners in FY2012 
and approximately 600 inmates in FY2013, the lowest level of annual growth in the number of 
inmates in any fiscal year since FY1980. 

Recent trends in the federal prison population stand in contrast to overall incarceration trends. 

The Bureau of Justice Statistics (BJS) reports that the total number of inmates under the 
jurisdiction of state correctional authorities decreased each year between 2009 and 2012. 7 
However, while the number of state inmates has decreased, the federal prison population has 
continued to increase, although growth over the past couple of fiscal years has been much slower 
than it was in the past. 



4 U.S. Department of Justice, Bureau of Prisons, Historical Information, http://www.bop.gov/about/history/. 

5 Ibid. 

6 Ibid. 

7 The number of inmates under the jurisdiction of state correctional authorities in 2009 was 1,407,369; in 2010 it was 
1,404,032; in 201 1 it was 1,382,421; and in 2012 it was 1,353,198. E. Ann Carson and Daniela Golinelli, Prisoners in 
2012 — Advanced Counts, U.S. Department of Justice, Office of Justice Programs, Bureau of Justice Statistics, NCJ 
242467, Washington, DC, July 20 1 3, p. 2. 
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The data in Figure 1 also show that most of the federal prison population is incarcerated in a BOP 
facility, as opposed to a contract facility. 8 However, over the years the BOP has had to rely 
increasingly on contract facilities to help manage the federal prison population. In FY1980, less 
than 2% of federal inmates were housed in a contract facility. The number of federal inmates in 
contract facilities increased to nearly 1 1% in FY1990, approximately 14% in FY2000, and nearly 



18% in FY2010. 



Figure I. Federal Prison Population, FY 1 980-FY20 1 3 

Number of inmates in thousands 




Source: Presentation of data provided by the U.S. Department of Justice, Bureau of Prisons. 



The following discussion of some of the demographics of federal inmates uses data from the BJS 
rather than the BOP. BJS data on federal prisoners are only available for FY1998 through 
FY201 1. Therefore, the BJS data cannot be used to show how these select demographics changed 
since the federal prison population started its sustained growth in the early 1980s. The proceeding 
discussion is intended to provide context for the discussion later in the report of potential policy 
options for addressing federal prison population growth. 



8 Contract facilities include bedspace the BOP contracts for in privately operated prisons, Residential Reentry Centers 
(i.e., halfway houses), and state and local correctional facilities. 
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Conviction Offense for Federal Inmates 

As shown in Figure 2, in FY1998 approximately 18% of inmates entering the federal prison 
system were convicted for an immigration offense. There was a slight increase in the proportion 
of such inmates being sent to federal prison in both FY1999 and FY2000, but this trend was 
reversed by FY2002. Flowever, in FY2003, the proportion of inmates entering the federal prison 
system for immigration offenses started an unabated increase. By FY2011, immigration offenders 
accounted for approximately 3 1% of all inmates entering the system that fiscal year. There was 
also a noticeable increase in the number of inmates entering the federal prison system for 
weapons-related convictions between FY 1 998 and FY20 1 1 , but it was not as pronounced as the 
increase in the number of inmates convicted for immigration offenses. Also, unlike the 
immigration offenders, the proportion of inmates entering federal prisons for weapons-related 
offenses has leveled off. One other noticeable trend is the decrease in the proportion of inmates 
being sent to federal prison for violent and property crimes. In FY1998, violent and property 
offenders comprised approximately 9% and 18%, respectively, of all inmates entering federal 
prison. By FY201 1, these offenders accounted for approximately 4% and 10% of prison 
admissions. The proportion of offenders entering federal prison for public order offenses 9 
remained relatively consistent between FY 1998 and FY20 1 1 . 

Despite the increase in the proportion of inmates entering the federal prison system for 
immigration offenses, drug offenders still constitute the largest portion of inmates entering federal 
prisons. The proportion of inmates being sent to federal prison for drug offenses has decreased 
somewhat since FY1998 (when 41% of inmates entering federal prison were convicted for drug 
offenses). In every fiscal year between FY1998 and FY201 1, drug offenders constituted the 
largest proportion of prison admissions, though in FY2009-FY2011, immigration offenders were 
a close second. In FY201 1, the vast majority of sentenced drug offenders, nearly 99%, 10 were sent 
to federal prison for trafficking offenses. 11 



9 Public order offenses include tax law violations; bribery; perjury; national defense; escape; racketeering and 
extortion; gambling; liquor; mailing or transporting of obscene materials; traffic; migratory birds; conspiracy, aiding 
and abetting, and jurisdictional offenses; violations of regulatory laws and regulations in agriculture, antitrust, labor 
law, food and drug, motor carrier, and other regulatory offenses. 

1(1 Data downloaded from U.S. Department of Justice, Office of Justice Programs, Bureau of Justice Statistics, Federal 
Criminal Case Processing Statistics, http://bjs.ojp.usdoj.gov/ljsrc/index.cfm. 

11 “Trafficking offenses” include an offense where an offender knowingly and intentionally imported or exported any 
controlled substance in schedule I, II, III, IV, or V (as defined by 21 U.S.C. §812). It includes manufacturing, 
distributing, dispensing, selling, or possessing with intent to manufacture, distribute, or sell a controlled substance or a 
counterfeit substance; exporting any controlled substance in schedules I-V ; manufacturing or distributing a controlled 
substance in schedule I or II for purposes of unlawful importation; or making or distributing any punch, die, plate, 
stone, or any other thing designed to reproduce the label upon any drug or container, or removing or obliterating the 
label or symbol of any drug or container. It also includes knowingly opening, maintaining or managing any place for 
the purpose of manufacturing, distributing, or using any controlled substance (for example, 19U.S.C. §1590; 21 U.S.C. 
§§333(e), 825(a)-(d), 830(a), 841(a)-(b) (d)(e)(g), 842(a), 843(a)(b), 845, 846, 848, 854, 856, 858, 859(a)(b), 860(a), 
861(c)(f), 952(a)(b), 953(a)(e), 957, 959, 960(a)(b)(d), 961, 962, and 963; and 46A U.S.C. §§ 1903(g) and (j)). U.S. 
Department of Justice, Office of Justice Programs, Bureau of Justice Statistics, Compendium of Federal Justice 
Statistics, 2004, NCJ 213476, Washington, DC, December 2006, p. 1 19, http://www.bjs.gov/content/pub/pdf/ 
cfjs04.pdf. 
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Figure 2. Conviction Offenses of Inmates Entering Federal Prison, FYI 998-FY20I I 




♦ Violent offenses ■ Property offenses • Drug offenses 

— ■> < ■ " Public-order offenses X— Weapon offenses —•—Immigration offenses 



Source: Presentation of data from the U.S. Department of Justice, Bureau of Justice Statistics, Federal Criminal 
Case Processing Statistics. 

Notes: Percentages were calculated excluding offenders whose conviction offense was classified as “unknown.” 

As shown in Figure 3, in FYI 998, weapons and immigration offenders were 8% and 7%, 
respectively, of all federal inmates. By FY2011, weapons and immigration offenders comprised 
15% and 13% of all federal inmates. By FY201 1, approximately 8 out of every 10 inmates in 
federal prison were incarcerated for a drug, weapons, or immigration offense. While a growing 
proportion of federal inmates were incarcerated for drug, weapons, or immigration offenses, 
fewer inmates were incarcerated for violent offenses. In FY1998, nearly 12% of federal inmates 
were incarcerated for a violent offense; by FY2011, the proportion of federal inmates incarcerated 
for violent offenses decreased to 6%. 
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Figure 3. Inmates in Federal Prison at the End of the Fiscal Year, 
by Major Offense Type, FY 1 998-FY20 1 I 




1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 

Fiscal Year 

H Property offenses Public-order offenses ■ Violent offenses 
Weapon offenses ■ Immigration offenses s Drug offenses 

Source: Presentation of data from the U.S. Department of Justice, Bureau of Justice Statistics, Federal Criminal 
Case Processing Statistics. 

Notes: Percentages were calculated excluding offenders whose sentence was classified as “unknown.” 



Length of Sentences for Federal Offenders 

As shown in Figure 4, in any given fiscal year between FY1998 and FY201 1, more than 7 in 10 
inmates entering the federal prison system were sentenced to a term of incarceration that was five 
years or less. The data indicate three distinct trends in the sentencing of federal inmates. First, 
since FY1998 approximately 3 of every 10 inmates entering federal prisons were sentenced to a 
term of incarceration that was less than 1 year, though fewer inmates entered the federal prison 
system in FY2011 with a sentence of 1 year or less compared to FY1998. Second, since FY1998 
there has been a slow, but steady, growth in the proportion of inmates sentenced to between 3 and 
5 years of incarceration, and to a lesser extent, in the proportion of inmates sentenced to between 
5 and 1 0 years of incarceration. Third, the number of inmates sentenced to more than 1 year but 
less than 3 years has been increasing since FY2004, and in FY201 1 the proportion of inmates 
with a sentence in this range had reached the level it was at in FY2003. 
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Figure 4. Length of Sentence for Inmates Entering Federal Prison, FY 1 998-FY20 1 I 




— ' ♦— 1 month to <1 year ^^—1 year to <3 years 3 years to <5 years ■ — >< — " 5 years to <10 years 

— m — 10 years to <20 years —^—20 years to <Life Life 

Source: Presentation of data from the U.S. Department of Justice, Bureau of Justice Statistics, Federal Criminal 
Case Processing Statistics. 

Notes: Percentages were calculated excluding offenders whose sentence was classified as “unknown.” 

Policy Changes that Contributed to Prison 
Population Growth 

A confluence of changes to federal sentencing and correctional policy since the early 1980s — 
including the expanded use of mandatory minimum penalties, the increased federalization of 
crime, and the abolition of parole for federal inmates — have contributed to the growing federal 
prison population. The expanded use of mandatory minimum penalties has resulted in offenders 
being sentenced to longer terms of imprisonment than they were 20 years ago. At the same time, 
the expanding federal criminal code, combined with greater enforcement of federal criminal 
statutes, has resulted in more people entering the federal criminal justice system. Thus, while 
more offenders are being arrested by federal law enforcement, tried in federal courts, and 
sentenced to incarceration in federal prisons for increasingly longer periods of time, the abolition 
of parole ensures that most inmates will serve all or nearly all of their sentences. 
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Mandatory Minimum Sentences 

In a 2011 report, the United States Sentencing Commission (USSC) found that the enactment of a 
greater number of federal mandatory minimum sentences has, in part, contributed to the growing 
federal prison population. Mandatory minimum penalties have contributed to federal prison 
population growth because they have increased in number, have been applied to more offenses, 
required longer terms of imprisonment, and are used more frequently than they were 20 years 
ago. 12 

The number of mandatory minimum penalties in the federal code expanded as Congress made 
more offenses subject to such penalties. The USSC reported that the number of mandatory 
minimum penalties in the federal criminal code nearly doubled from 98 to 195 from 1991 to 
2011. 13 Not only has there been an increase in the number of federal offenses that carry a 
mandatory minimum penalty, but offenders who are convicted of offenses with mandatory 
minimums are being sent to prison for longer periods. For example, the USSC found that, 
compared to FY1990 (43.6%), a larger proportion of defendants convicted of offenses that carried 
a mandatory minimum penalty in FY2010 (55.5%) were convicted of offenses that carried a 
mandatory minimum penalty of five years or more. 14 

While only offenders convicted for an offense carrying a mandatory minimum penalty are subject 
to those penalties, mandatory minimum penalties have, in effect, increased sentences for other 
offenders. 15 The USSC has incorporated many mandatory minimum penalties into the sentencing 
guidelines, which means that penalties for other offense categories under the guidelines had to 
increase in order to keep a sense of proportionality. 16 Research by the Urban Institute found that 
increases in expected time served contributed to half of the prison population growth between 
1998 and 20 10. 17 The increase in amount of time inmates were expected to serve was probably 
partially the result of inmates receiving longer sentences and partially the result of inmates being 
required to serve approximately 85% of their sentences after Congress eliminated parole for 
federal prisoners (this is discussed in greater detail in the “Eliminating Parole for Federal 
Inmates” section). 

However, the increase in the federal prison population is not solely attributable to the increased 
use of mandatory minimum penalties. The USSC reported that the number of inmates in the 
federal prison system who were convicted of an offense that carried a mandatory minimum 
penalty increased 178%, from approximately 40,000 in FY1995 to nearly 112,000 in FY2010. 1S 



12 U.S. Sentencing Commission, Report to Congress : Mandatory Minimum Penalties in the Federal Criminal Justice 
System, Washington, DC, October 2011, p. 63, hereinafter “ Mandatory Minimum Penalties in the Federal Criminal 
Justice System 

13 Ibid., pp. 71-72. 

14 Ibid., p. 76. 

15 Erik Luna and Paul G. Cassell, “Mandatory Minimalism,” Cardozo Law Review, vol. 32, no. 1 (September 2010), pp. 
16-17; James E. Felman, on behalf of the American Bar Association, statement before the United States Sentencing 
Commission in the Hearing on Mandatory Minimums, May 27, 2010, p. 9, hereinafter “Felman testimony.” 

16 Ibid. 

17 Kamala Mallik-Kane, Barbara Parthasarathy, and William Adams, Examining Growth in the Federal Prison 
Population, 1998 to 2010, The Urban Institute, Washington, DC, September 2012, p. 10, hereinafter “ Examining 
Growth in the Federal Prison Population.” 

18 The USSC limited its analysis of the number of inmates in federal prisons who were convicted of or subject to a 
mandatory minimum penalty to FY1995-FY2010 because the commission’s analysis relied on combining USSC data 
(continued...) 
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Of these offenders, nearly 30,000 in FY1995 and approximately 80,000 in FY2010 were actually 
subject to a mandatory minimum penalty. 19 Flowever, over the same time period there was a 
similar rate of growth in the number of inmates in federal prison who were not convicted of an 
offense that carried a mandatory minimum. In FY1995, nearly 32,000 inmates in federal prison 
were convicted of an offense that did not carry a mandatory minimum. 20 This increased 152%, to 
approximately 80,000 inmates, by FY2010. 



Federalization of Crime 

While the increase in the number of federal criminal statutes carrying a mandatory minimum 
sentence has contributed to the escalating federal prison population, the USSC also identified the 
federalization of crime 21 as another contributing factor to prison population growth. Over the past 
four decades the federalization of crime resulted in more people entering the federal criminal 
justice system as federal law enforcement agencies and the U.S. Attorneys Office started to 
enforce a broader array of federal offenses. The Urban Institute concluded that increased federal 
law enforcement activity contributed to about 13% of the growth in the federal prison population 
between 1998 and 2010, though the effects were not consistent across offense types and time. 22 
For example, heightened immigration enforcement and increased investigation of weapons 
offenses contributed to approximately one-tenth of the population growth, but the growth in the 
prison population resulting from investigating more weapons offenses mainly occurred between 
1998 and 2005. 23 However, decreased drug investigations reduced the federal prison population 
from what it might have been assuming that federal law enforcement priorities and practices had 
remained as they were in 1998. 24 



Eliminating Parole for Federal Inmates 

The BOP has identified the abolition of parole for federal inmates as one cause of the growing 
federal prison population. 25 The Comprehensive Crime Control Act of 1984 (P.L. 98-473) 
abolished parole for federal inmates and modified how much good time credit an inmate could 
earn. Anyone sentenced to incarceration for a federal crime committed after November 1, 1987, is 



(...continued) 

with BOP data and there were limitations with the data prior to FY1995. Mandatory Minimum Penalties in the Federal 
Criminal Justice System, p. 81. 

19 Even though a defendant might be convicted for an offense that carries a mandatory minimum penalty there are 
mechanisms whereby the court may impose a term of imprisonment that is below the mandatory minimum (i.e., the 
defendant can be convicted for an offense carrying a mandatory minimum penalty, but the defendant is not subject to a 
mandatory minimum penalty when sentenced). For example, under 18 U.S.C. §3553(e), the court “[ujpon motion of the 
Government. . .shall have the authority to impose a sentence below a level established by statute as a minimum sentence 
so as to reflect a defendant’s substantial assistance in the investigation or prosecution of another person who has 
committed an offense.” Section 3553(e) also requires the sentence to be imposed in accordance with the federal 
sentencing guidelines. 

20 Mandatory Minimum Penalties in the Federal Criminal Justice System , p. 82. 

21 The USSC defined “federalization of crime” as the transformation of traditional state and local criminal offenses into 
federal crimes. Ibid., p. 63. 

22 Examining Growth in the Federal Prison Population, p. 10. 

23 Ibid. 

24 Ibid., p. 11. 

25 U.S. Department of Justice, Bureau of Prisons, Historical Information, http://www.bop.gov/about/history/. 
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not eligible for parole. Abolishing parole in the federal correctional system means that the BOP 
has not only had to confine a growing number of inmates, but it also has to confine them until 
they serve all, or nearly all, of their sentences. The remainder of federal inmates will have to 
serve their entire sentence, minus any good time credit they might earn. 26 



Issues Related to Prison Population Growth 

The growth of the federal prison population has given rise to several issues of interest to policy 
makers. These include 

• the increasing cost of operating the federal prison system; 

• overcrowding in federal prisons; 

• an increasing inmate-to-staff ratio; and 

• a growing need for capital investment in correctional facilities. 

Analysis of these issues is provided below. 



Cost of Operating the Federal Prison System 

The burgeoning prison population has contributed to mounting operational expenditures for the 
federal prison system. Congress funds BOP’s operations through two accounts: Salaries and 
Expenses (S&E) and Buildings and Facilities (B&F). 27 The S&E account (i.e., the operating 
budget) provides for the custody and care of federal inmates and for the daily maintenance and 
operations of correctional facilities, regional offices, and BOP’s central office in Washington, DC. 
It also provides funding for the incarceration of federal inmates in state, local, and private 
facilities. The B&F account (i.e., the capital budget) provides funding for the construction of new 
facilities and the modernization, repair, and expansion of existing facilities. 

As shown in Figure 5, the BOP’s appropriations increased more than $6,544 billion from 
FY1980 ($330 million) to FY2014 ($6,874 billion). Between FY1980 and FY2014, the average 
annual increase in the BOP’s appropriation was approximately $192 million. The data show that, 
by and large, growth in the BOP’s appropriation is the result of ever-growing appropriations for 
the S&E account. This is not surprising considering the constant growth in the federal prison 
population and the fact that the S&E account provides funding for the care of federal inmates. 
Also, it has been argued that even though appropriations for the BOP’s S&E account are 
discretionary, they are effectively mandatory because “[b]y law, the BOP must accept and provide 
for all [fjederal inmates, including but not limited to inmate care, custodial staff, contract beds, 
food, and medical costs. The BOP cannot control the number of inmates sentenced to prison, and 
unlike other [fjederal agencies, cannot limit assigned workloads and thereby control operating 



26 Each prisoner serving a term of imprisonment of more than one year, but not prisoners serving a life sentence, can 
receive a good time credit of up to 54 days per year to count toward serving the sentence. The amount of the credit is 
subject to the determination of the BOP. 18 U.S.C. §3624(b). 

' 7 For a more in-depth analysis of the BOP’s appropriations, see CRS Report R42486, The Bureau of Prisons (BOP): 
Operations and Budget, by Nathan James. 
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costs.” 28 Appropriations for the B&F account have not grown as steadily as appropriations for the 
S&E account. This is, in part, explained by how funding for the B&F account is used; namely, 
Congress typically provides marked increases in this account only when there is a decision to 
expand prison capacity. For example, the noticeable spike in appropriations for the B&F account 
in FY1990 paved the way for an increase in BOP’s prison capacity in the mid- to late 1990s. 

Figure 5. Appropriations for the BOP, FY 1 980-FY20 1 4 




Source: Presentation of data provided by the U.S. Department of Justice, Bureau of Prisons. 



Notes: Between FYI980 and FYI995, appropriations for the National Institute of Corrections (NIC) were 
provided in a separate account. After FYI995, the operating expenses for NIC are paid out of the BOP’s S&E 
account. Therefore, to make appropriations for the S&E account as comparable as possible, appropriations for 
the NIC for FY 1 980-FY 1 995 were added to appropriations for the S&E account. Between FYI996 and FY2000, 
the BOP received an amount from the Violent Crime Reduction Trust Fund, which, according to the BOP, was 
used for substance abuse treatment. As such, these amounts were also added to the S&E account Appropriations 
include all supplemental and reprogrammed appropriations and rescissions to current year budget authority. The 
FY20 1 3 enacted amount also includes the amount sequestered per the Budget Control Act of 20 1 I (P.L. I 1 2- 
25). 



28 U.S. Congress, Senate Committee on Appropriations, Subcommittee on Commerce, Justice, Science, and Related 
Agencies, Departments of Commerce and Justice, and Science, and Related Agencies Appropriations Bill, 2013, report 
to accompany S. 2323, 1 12 th Cong., 2 nd sess., April 19, 2012, S.Rept. 1 12-158 (Washington: GPO, 2012), p. 64. 
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The BOP’s expanding budget is starting to consume a larger share of the DOJ’s overall annual 
appropriation. Figure 6 shows what proportion of the DOJ’s annual discretionary budget was 
dedicated to the BOP. The BOP’s overall budget is more susceptible to fluctuations due to 
changes in year-to-year appropriations for BOP’s B&F account. The trend lines show that since 
FY1980 both the BOP’s total budget and S&E account have, in general, encompassed a growing 
share of the DOJ annual appropriation. The noticeable spike in the BOP’s share of the DOJ’s 
annual appropriation in FY1990 was the result of Congress appropriating more than $1 billion for 
the B&F account. In addition, the decrease in the BOP’s share of DOJ’s appropriation observed in 
FY2009, a break in a general upward trend that started in FY2000, was the result of Congress 
appropriating an additional $4 billion for DOJ under the American Recovery and Reinvestment 
Act of 2009 (PL. 111-5). 



Figure 6.The BOP’s Appropriation as a Share of the DOJ’s Discretionary Budget 

Authority, FY 1 980-FY20 1 4 




Total BOP Appropriations ^ ■ BOP S&E Appropriations 

Trendline (Total BOP Appropriations) Trendline (BOP S&E Appropriations) 



Source: The BOP’s annual appropriation data was provided by the U.S. Department of Justice, Bureau of 
Prisons. Annual discretionary budget authority data for the Department of Justice for FYI 980-FY201 3 were 
taken from Table 5.4 from the FY20I5 Budget of the United States Government. 

A comparison of the BOP’s annual appropriations for its S&E and B&F accounts to the 
Administration’s request for both accounts shows that Congress has been more likely to fund the 
Administration’s request for prison construction and less likely to fully fund the Administration’s 
request for the upkeep and care of the prison population (see Figure 7). The requested 
appropriation indicates what the BOP believed it would need to properly manage the growing 
prison population each fiscal year. The data suggest that in many fiscal years the BOP operated 
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with a budget below what it felt was adequate given the growing number of inmates under its 
jurisdiction. 

The data presented in Figure 7 show that between FY1980 and FY2014, Congress appropriated 
less than the Administration’s request for the B&F account 16 times. Over the same time period 
Congress appropriated less than the Administration’s request for the S&E account 22 times. In 
contrast to this general trend, however, the amount appropriated for the S&E account between 
FY2007 and FY2010 actually exceeded the Administration’s request. The additional amounts, as 
noted by the Flouse Committee on Appropriations, were to compensate for underfunding the BOP, 
which resulted in inadequate staffing levels and shortfalls in inmate programs. 29 Both the House 
and Senate Committee on Appropriations reported that they felt that the Administration’s requests 
for the BOP were inadequate for several years, which did not allow the bureau to meet its basic 
operational needs. 30 



29 U.S. Congress, House Committee on Appropriations, Omnibus Appropriations Act, 2009, committee print, 111 th 
Cong., 1 st sess., March 2009 (Washington: GPO, 2009), p. 274. 

30 Ibid. See also, U.S. Congress, House Committee on Appropriations, Departments of Transportation and Housing 
and Urban Development, and Related Agencies Appropriations Act, 2010, Conference Report to Accompany H.R. 
3288, 1 1 1 th Cong., 1 st sess., December 8, 2009, H.Rept. 1 1 1-366 (Washington: GPO, 2009), p. 671 ; U.S. Congress, 
Senate Committee on Appropriations, Subcommittee on Commerce, Justice, Science, and Related Agencies, 
Departments of Commerce and Justice, and Science, and Related Agencies Appropriations Bill, 2013, report to 
accompany S. 2323, 1 12 th Cong., 2 nd sess., April 19, 2012, S.Rept. 1 12-158 (Washington: GPO, 2012), p. 65. 
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Figure 7. Difference Between Appropriations and the Administration’s Request for 

the BOP’s S&E and B&F Accounts 




Source: Appropriated amounts were provided by the U.S. Department of Justice, Bureau of Prisons. The 
Administration’s requested amounts were taken from the appendix to the Budget of the United States Government, 
for FY 1 980-FY20 1 4. 

Notes: Between FYI980 and FYI995, appropriations for the National Institute of Corrections (NIC) were 
provided in a separate account. After FYI995, the operating expenses for NIC are paid out of the BOP’s S&E 
account. Therefore, to make appropriations for the S&E account as comparable as possible, appropriations for 
the NIC for FY 1 980-FY 1 995 were added to appropriations for the S&E account. Between FYI996 and FY2000, 
the BOP received an amount from the Violent Crime Reduction Trust Fund, which, according to the BOP, was 
used for substance abuse treatment. As such, these amounts were also added to the S&E account. 

While it is not surprising that the BOP’s annual appropriations would increase along with the 
prison population — after all, more inmates require more care and supervision, which requires 
additional funding — recent per capita expenditure data from the BOP indicate that it is getting 
more expensive each year to incarcerate an inmate in the federal system. As shown in Table 1 , the 
overall per capita cost of incarcerating an inmate in the federal system has steadily increased from 
FY2000 to FY2013. Over this time period, the cost of incarceration rose from approximately 
$22,000 per inmate to more than $29,000 per inmate, an increase of 35.6%. 
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Table I. Per Capita Cost of Incarceration in the Federal Prison System, 

FY2000-FY20I3 



Security Level Federal 

Correctional 



Fiscal Year 


All of BOP 


High 


Medium 


Low 


Minimum 


Complexes 3 


2000 


$21,603 


$26,518 


$21,417 


$18,407 


$17,452 


$21,360 


2001 


22,175 


26,135 


21,806 


18,846 


17,788 


20,543 


2002 


22,518 


27,456 


21,473 


19,228 


18,770 


21,538 


2003 


23,180 


26,461 


21,946 


19,480 


18,136 


21,948 


2004 


23,267 


26,95 1 


21,896 


19,242 


17,647 


21,764 


2005 


23,43 1 


26,377 


21,718 


19,193 


17,478 


22,458 


2006 


24,439 


25,398 


23,648 


20,834 


17,291 


23,152 


2007 


24,923 


26,109 


23,492 


21,922 


17,812 


22,804 


2008 


25,895 


27,924 


24,065 


23,373 


19,635 


23,958 


2009 


27,25 1 


32,1 19 


25,442 


24,087 


20,772 


25,750 


2010 


28,282 


33,858 


26,248 


25,377 


21,005 


27,267 


201 1 


28,894 


34,629 


26,852 


26,853 


21,286 


27,5 1 6 


2012 


29,027 


34,046 


26,686 


27,166 


21,694 


27,683 


2013 


29,291 


33,887 


27,278 


27,386 


21,960 


28,330 



Source: U.S. Department of Justice, Bureau of Prisons. 

Notes: Per capita costs include support costs. The per capita cost of incarceration for all of BOP includes direct 
costs for federal detention centers, administrative security facilities, medical referral centers, privately operated 
institutions, residential reentry centers, and contracts with state and local institutions. It also includes support 
costs for federal detention centers, administrative security facilities, and medical referral centers. 

a. Federal correctional complexes (FCC) contain two or more facilities with different security levels on the 
same grounds. For example, FCC Allenwood (PA) contains a high, medium, and low security facility. 

However, the per capita cost of incarceration decreases as inmates are moved into lower-security 
level institutions. For example, in FY2013 it cost the BOP approximately $34,000 to house an 
inmate in a high-security facility. In comparison, it cost the BOP approximately $27,000 to house 
an inmate in either a medium- or low-security facility and nearly $22,000 to house an inmate in a 
minimum-security facility. This is partly because lower-security facilities do not require as many 
correctional officers; hence their operating expenditures are lower. In addition, the rated capacity 
for a facility decreases as the security level increases, meaning that higher-security facilities hold 
fewer inmates, which results in a higher per capita cost of incarceration for higher-security 
facilities. For example, even if the total operating expenditures for a high- and a low-security 
facility were the same for any given fiscal year, the per capita expenditure in the high-security 
facility would be greater because it held fewer inmates. 

The BOP has identified rising utility, food, and medical care costs as three of the primary drivers 
of the increasing cost of the federal prison system. 31 The BOP’s expenditures on utilities, food, 



31 U.S. Department of Justice, Bureau of Prisons, FY2015 Performance Budget, Congressional Submission, Salaries 
and Expenses, pp. 25, 29, and 45; hereinafter, “BOP’s FY2015 S&E Budget Justification.” 
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and medical care have generally increased each fiscal year since FY2000. 32 As shown in Figure 
8 , on a per capita basis, nominal food costs increased 27% between FY2000-FY2013, nominal 
utility costs increased 68%, and nominal medical costs increased 83%. Nominal medical costs for 
the BOP are most likely increasing as the result of the general upward climb of health care costs 
in the United States, with annual increases in health care costs outstripping inflation. 33 The BOP 
reported that an increasing number of federal inmates require medical care, primarily as a result 
of the expanding inmate population. According to the BOP, conditions such as diabetes, 
hypertension, and infectious diseases have a slightly higher rate of incidence in the incarcerated 
population. 34 In addition, the federal prison population is aging — BJS data show that at the end of 
FY201 1 approximately 15% of federal inmates were over the age of 50 and 4% were over the age 
of 60 — and in general, older individuals require more medical care. 



Figure 8. Per Capita Cost ($) of Medical Care, Utilities, and Food, FY2000-FY20 1 3 




Source: Based on a CRS analysis of data provided by the U.S. Department of Justice, Bureau of Prisons. 



Notes: Per capita costs were calculated using figures on the number of inmates held in BOP facilities at the end 
of the fiscal year. 



32 Data provided by the Bureau of Prisons. 

33 Alex Nussbaum, “Health Care Costs Rise Faster Than U.S. Inflation Rate,” Bloomberg , May 21, 2012 (article on file 
with author). 

34 BOP’s FY2015 S&E Budget Justification, p. 23. 
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In addition to the rising nominal cost of utilities, food, and medical care, the nominal cost of 
providing rehabilitative programs for inmates has generally increased since FY2000 (see Figure 
9 ). On a per capita basis, the BOP spends the most on education programs for inmates (not 
adjusted for inflation). In FY2013, the BOP spent nearly $250 more per inmate (not adjusted for 
inflation) for education programs than it did in FY2000, but the nominal per capita spending on 
education programs for FY20 1 3 is down from a high of $847 per inmate in FY20 1 1 . The BOP 
had similar nominal per capita costs for substance abuse treatment programs and psychological 
services between FY2000 and FY2005. However, after FY2005, the nominal per capita costs for 
substance abuse treatment started to grow at a rate that exceeded that of psychological services. 
Between FY2000 and FY2013, nominal per capita spending on substance abuse treatment 
programs increased 114%. In comparison, nominal per capita spending on education programs 
increased 48% and nominal per capita spending on psychological services increased 29%. 

The growing cost of providing education and substance abuse treatment programs might be the 
result of the BOP’s need to expand access to programming in order to meet increasing demand. 
Under current law, the BOP is required to provide a functional literacy program for all mentally 
capable inmates who are not functionally literate and to offer literacy/General Equivalency 
Diploma (GED) programs for inmates who have not earned a high school diploma or its 
equivalent. 35 In addition, federal inmates are required to make satisfactory progress toward 
earning a high school diploma or a GED in order to earn their full allotment of good time credit. 36 
The BOP reports that since these requirements went into effect, demand for literacy programs has 
increased. ’ 7 Also, current law (18 U.S.C. §3621) requires BOP to provide, subject to 
appropriations, residential substance abuse treatment 311 and appropriate aftercare 39 for all eligible 
prisoners. 40 Prisoners who are convicted of nonviolent crimes and who successfully complete a 
residential substance abuse treatment program are eligible to have their sentence reduced by not 
more than one year. 41 

Obligations for psychology services include funding for most rehabilitative programming (e.g., 
mental health and sex offender treatment) other than education programs and substance abuse 
treatment. Per capita cost for psychology services increased starting in FY2007, which roughly 
coincides with provisions in the Adam Walsh Child Protection and Safety Act of 2006 (PL. 109- 



35 See 18 U.S.C. §3624(0(1) and 18 U.S.C. §3624(b)(3). 

36 Each prisoner serving a term of imprisonment of more than one year, but not prisoners serving a life sentence, can 
receive a good time credit of up to 54 days per year to count toward serving the sentence. The amount of the credit is 
subject to the detennination of BOP. 18 U.S.C. §3624(b). 

37 BOP's FY2015 S&E Budget Justification, p. 30. 

38 "Residential substance abuse treatment” is defined as a course of individual and group activities and treatment, 
lasting at least six months, in residential treatment facilities set apart from the general prison population (which may 
include pharmacotherapies, where appropriate) that may extend beyond the six-month period. 18 U.S.C. 

§362 1(e)(5)(A). 

39 “Aftercare” is defined as placement, case management, and monitoring in a community-based substance abuse 
treatment program when the prisoner leaves the custody of BOP. 18 U.S.C. §3621(e)(5)(C). 

40 An “eligible prisoner” is defined as a prisoner who is determined by BOP to have a substance abuse problem and to 
be willing to participate in a residential substance abuse treatment program. 18 U.S.C. §3621(e)(5)(B). 

41 The following categories of inmates are not eligible for early release: (1) Immigration and Customs Enforcement 
detainees; (2) pretrial inmates; (3) contractual boarders (for example, District of Columbia, state, or military inmates); 
(4) inmates who have a prior felony or misdemeanor conviction for homicide, forcible rape, robbery, or aggravated 
assault, or child sexual abuse offenses; (5) inmates who are not eligible for participation in a community-based program 
as determined by the institution’s warden on the basis of his or her professional discretion; or (6) inmates whose current 
offense is a felony. 28 C.F.R. §550.55. 
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248) requiring the BOP to provide sex offender treatment to all inmates who are in need of and 
suitable for it, and with the requirements in the Second Chance Act of 2007 (P.L. 1 1 0-199) that 
the BOP help prepare inmates for re-entry. 



Figure 9. Per Capita Cost ($) of Rehabilitative Programs, FY2000-FY20 1 3 




Source: Based on a CRS analysis of data provided by the U.S. Department of Justice, Bureau of Prisons. 



Notes: Per capita costs were calculated using figures on the number of inmates held in BOP facilities at the end 
of the fiscal year. 

The increasing cost of operating the federal prison system might be an issue for Congress as 
policy makers seek to find ways to reduce discretionary spending. The appropriations committees 
have already expressed concern that the continued growth in the federal prison population is not 
sustainable. 42 Unless there is a change in the upward trajectory in the number of inmates in the 
federal prison system, Congress will face a decision regarding appropriation of additional funds 
for the BOP. Assuming that growth in the budgetary requirements for the BOP exceeds the 



42 In the conference report for the Consolidated and Further Continuing Appropriations Act, 2012 (i.e., the “minibus,” 
P.L. 1 12-55), the conferees expressed concern that “the current upward trend in the prison inmate population is 
unsustainable and, if left unchecked, will eventually engulf the [Department of Justice's] budgetary resources.” U.S. 
Congress, House of Representatives, Agriculture, Rural Development, Food and Drug Administration, and the Related 
Agencies Programs for the Fiscal Year Ending September 30, 2012, and for Other Purposes, Conference Report to 
Accompany H.R. 2112, 1 12 th Cong., 1 st sess., November 14, 2011, H.Rept. 1 12-284 (Washington, DC: GPO, 2011), p. 
241. 
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growth in the allocation for the Administration of Justice budget function under the annual budget 
resolution, policy makers might face a choice to reduce appropriations for other DOJ agencies or 
DOJ grant programs in order to fund the federal prison system. 



Prison Overcrowding 

The growth of the federal prison population has resulted in the BOP incarcerating more inmates 
than the federal prison system is rated to hold. Figure 10 shows that the level of overcrowding in 
the federal prison system has changed over the years. Overcrowding reflects the difference 
between how many inmates the federal prison system is “rated” to hold and how many inmates 
the system actually holds. 43 For example, if the overcrowding level is 35%, this means that the 
number of inmates held in the federal system is 35% above the number of inmates the system is 
rated to hold. Between FY1991 and FY1997, the federal prison system’s capacity nearly doubled 
(a 95.2% increase) while the institutional population increased by 57.0% over this same time 
period. The BOP was able to reduce prison overcrowding between FY1991 and FY1997 by 
adding more bedspace, but it also changed the way it calculated rated capacity for each of its 
facilities. Prior to FY 1991, the BOP calculated its capacity based on single cell occupancy (i.e., 
one inmate per cell). But starting in FY1991, the BOP allowed for double bunking (i.e., two 
inmates to one cell) in its facilities, which resulted in an increase in its rated capacity, which in 
turn resulted in a decrease in overcrowding. 

Data show that overcrowding in BOP facilities started to increase after FY1997, and it peaked in 
FY2004 when overcrowding was at 41%. The BOP’s prison capacity expanded 30.7% between 
FY1997 and FY2004 while the prison population grew by 50.9%. Overcrowding remained 
around 35% between FY2005 and FY2010 after a steady growth between FY1997 and FY2004. 
Flowever, prison overcrowding increased to 39% by the end of FY201 1, the highest level since 
FY2004. Prison overcrowding decreased slightly in FY2012 (38%) and FY2013 (36%), due to a 
decrease in the institutional prison population (between FY20 1 1 and FY20 1 3 there were 1 ,085 
fewer inmates held in BOP facilities), an increase in the number of beds (the BOP added 1 ,93 1 
beds between FY201 1 and FY2013), and greater use of contract bedspace (there were 2,615 more 
inmates in contract facilities in FY2013 than there were in FY201 1). 



43 Rated capacity, as calculated by the BOP, assumes some level of double bunking (i.e., two inmates to a cell) across 
the federal prison system. The amount of double bunking allowed depends on the facility’s security level (i.e., 
minimum, low, medium, or high). The BOP calculates each facility’s rated capacity using the following formulas: 
minimum and low security institutions at 100 percent double bunking; medium security institutions at 50 percent 
double bunking and; high security institutions at 25 percent double bunking. For example, if a high security facility had 
500 cells, the facility’s rated capacity would be 625 inmates. The rated capacity is intended to reflect the number of 
prisoners that the institution can house safely and securely with adequate access to services and rehabilitative programs. 



Congressional Research Service 



19 



The Federal Prison Population Buildup: Overview, Policy Changes, Issues, and Options 



Figure 1 0. Overcrowding in the Federal Prison System, FYI98I-FY20I3 




Source: FYI 98 1 -FY201 3 crowding levels were provided by the U.S. Department of Justice, Bureau of Prisons. 



Notes: Overcrowding rates for FYI 98 1 -FYI 990 are not directly comparable to crowding rates after FYI 990 
because the BOP changed the way that it calculated its capacity. 

Data from the BOP indicate that while federal prisons have been operating at 30% or more over 
rated capacity for more than a decade, the overcrowding problem is worse in high- and medium- 
security male facilities (see Table 2). Medium-security male facilities were operating at well over 
50% of rated capacity for the early part of the previous decade. Overcrowding in medium- 
security facilities was brought down in the latter part of the previous decade because the BOP 
opened several additional facilities, but medium security overcrowding levels generally increased 
between FY2006 and FY201 1, but overcrowding has decreased slightly over the past two fiscal 
years. For the earlier part of the previous decade, overcrowding in high security male facilities, in 
general, was not as bad as it was in medium security facilities. Flowever, since FY2006, high 
security facilities have been more crowded than medium and low security facilities and above the 
average overcrowding within the federal prison system in general. Since FY2006, overcrowding 
in high security male facilities has been near or above 50%. 
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Table 2. Overcrowding in All BOP facilities and Low-, Medium-, and High-Security 

Male Facilities, FY 1 995-FY20 1 3 



Fiscal Year 


All Facilities 


Male Low 


Male 

Medium 


Male High 


1995 


25% 


33% 


52% 


40% 


1996 


24% 


31% 


42% 


65% 


1997 


22% 


23% 


37% 


52% 


1998 


26% 


27% 


48% 


56% 


1999 


31% 


37% 


51% 


51% 


2000 


32% 


42% 


50% 


54% 


2001 


32% 


38% 


58% 


42% 


2002 


33% 


39% 


58% 


41% 


2003 


39% 


39% 


59% 


58% 


2004 


41% 


45% 


62% 


49% 


2005 


34% 


43% 


42% 


35% 


2006 


36% 


41% 


37% 


53% 


2007 


37% 


35% 


42% 


53% 


2008 


36% 


35% 


44% 


50% 


2009 


37% 


40% 


47% 


49% 


2010 


37% 


37% 


43% 


53% 


201 1 


39% 


37% 


51% 


55% 


2012 


38% 


40% 


47% 


51% 


2013 


36% 


39% 


45% 


52% 



Source: U.S. Department of Justice, Bureau of Prisons. 

Notes: All BOP facilities include minimum security male facilities and secure female facilities, in addition to low, 
medium, and high security male facilities. 

The BOP has attempted to address prison overcrowding by placing a growing proportion of 
federal inmates in contract facilities. While this has undoubtedly helped control prison 
overcrowding to some degree, it is also drawing resources away from BOP’s other operations. 
Figure 11 shows how growth in funding for the Contract Confinement 44 decision unit compares 
to growth in the Inmate Care and Programs 45 and Institutional Security and Administration 46 



44 This decision unit provides for the costs associated with the confinement of federal inmates in contract facilities, 
which include private prisons, residential re-entry centers, state and local facilities, and home confinement. It provides 
funding for the management and oversight of contract confinement functions. The decision unit also provided funding 
for the National Institute of Corrections. 

45 This decision unit covers the cost of inmate food, medical supplies, institutional and release clothing, welfare 
services, transportation, gratuities, staff salaries, and operational costs of functions directly related to providing inmate 
care. It provides funding for inmate programs, including education and vocational training, psychological services, 
religious programs, and drug treatment. All of the drug treatment programs discussed above are funded from this 
decision unit. The decision unit also covers costs associated with regional and central office administration and support 
related to providing inmate care. 

46 This decision unit covers costs associated with the maintenance of facilities and institution security. It funds 
(continued...) 
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decision units and the S&E account overall. Figure 11 shows that in most fiscal years since 
FY1999, growth in funding for contract confinement exceeded that of the S&E account overall. 
Increased funding for contract confinement has come at the cost of slower growth for the Inmate 
Care and Programs and Institutional Security and Administration decision units, especially the 
latter, which in most fiscal years grew at a rate below either the S&E account or the Inmate Care 
and Programs decision unit, or both. 



Figure I I. Growth in Funding for Contract Confinement, Inmate Care and 
Programs, Institutional Security and Administration, and 
Overall Salaries and Expenses 
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Source: FYI999-FY20I4 amounts provided by the U.S. Department of Justice, Bureau of Prisons. 

Notes: Figure does not include funding for the Management and Administration decision unit. 

Continued increases in prison overcrowding could be an issue for Congress given concerns about 
a potential link between prison overcrowding and increases in assaults and other inmate 
misconduct. Research on the link between prison overcrowding and inmate misconduct has been 
inconsistent, with some research showing a positive association between the two, other research 



(...continued) 

institution maintenance, motor pool operations, powerhouse operations, institution security and other administrative 
functions. The decision unit also covers costs associated with regional and central office administrative and 
management support functions such as research and evaluation, systems support, financial management, budget 
functions, safety, and legal counsel. 
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showing no relationship, and some research even suggesting that there is a negative relationship 
between overcrowding and misconduct (i.e., as overcrowding increases, misconduct decreases). 47 
A group of researchers conducted a meta-analysis that sought to synthesize the results of research 
on the overcrowding-misconduct link. Their research, which was based on 16 studies that 
provided 120 estimates of the correlation between overcrowding and inmate misconduct, 
concluded that, overall, overcrowding did not substantially influence inmate misconduct. 48 

Based on its own research, in which it collected data from 73 all-male low-, medium-, and high- 
security federal prisons from July 1996 to December 2004, the BOP concluded that there is a 
significant positive relationship between overcrowding and misconduct. The analysis conducted 
by the BOP included statistical methods to control for stable traits within each prison and to test 
the effect of other variables that prior research indicated were related to inmate misconduct. The 
BOP estimated that for every one percentage point increase in a prison’s overcrowding (measured 
as the ratio of the number of inmates to the prison’s rated capacity), the prison’s annual serious 
assault rate increased by 4.1 assaults per 5,000 inmates. 49 

Why do the results of the BOP’s analysis disagree with the results of the meta-analysis described 
above? One possible explanation is the relatively long period over which the BOP collected data 
for its study. Research has shown that the prevalence of misconduct increased with the length of 
the study. 50 As such, the results of the BOP’s analysis might suggest a link between overcrowding 
and misconduct because it included more data points than the studies included in the meta- 
analysis. Also, it has been argued that because of differences between federal and state prisons, 
the results of research that tests the link between overcrowding and misconduct in the federal 
prison system might not be directly comparable to similar analyses using state -level data. 51 If this 
is the case, the results of the meta-analysis may not be directly comparable to the results of the 
BOP’s study because most of the studies included in the meta-analysis used state-level data. 

A Government Accountability Office (GAO) report on prison crowding highlights some of the 
problems overcrowding can cause in BOP facilities and how those problems might contribute to 
inmate misconduct. The GAO reported that in order to manage the growing inmate population, 
the BOP has had to triple or quadruple bunk some inmates and in other instances the BOP has had 
to convert common areas, such as a television room, into temporary housing space, which can 
result in inmates with a higher propensity for violence spending more time with other inmates. 52 
In addition, due to prison crowding, inmates may experience crowded bathroom facilities, 
reduced shower times, shortened meal times, longer waits for food service, and limited 



47 Travis W. Franklin, Courtney A. Franklin, and Travis C. Pratt, “Examining the Empirical Relationship Between 
Prison Crowding and Inmate Misconduct: A Meta-analysis of Conflicting Research Results,” Journal of Criminal 
Justice, vol. 34, no. 4 (July- August 2006), p. 401, hereinafter “Examining the Empirical Relationship Between Prison 
Crowding and Inmate Misconduct.” 

48 Ibid., pp. 407-408. 

49 U.S. Department of Justice, Bureau of Prisons, The Effects of Changing Crowding and Staffing Levels in Federal 
Prisons on Inmate Violence Rates, Executive Summary, October 2005, hereinafter “ The Effects of Changing Crowding 
and Staffing Levels in Federal Prisons on Inmate Violence Rates.” 

50 John Wooldredge, Timothy Griffin, and Travis Pratt, “Considering Hierarchical Models for Research on Inmate 
Behavior: Predicting Misconduct with Multilevel Data,” Justice Quarterly, vol. 18, no. 1 (March 2001), p. 212. 

51 Benjamin Steiner and John Wooldredge, “Rethinking the Link Between Institutional Crowding and Inmate 
Misconduct,” The Prison Journal, vol. 89, no. 2 (June 2009), pp. 227-228. 

52 U.S. Government Accountability Office, Bureau of Prisons: Growing Inmate Crowding Negatively Affects Inmates, 
Staff, and Infrastructure, GAO-12-742, September 2012, p. 18, hereinafter “GAO prison crowding report.” 



Congressional Research Service 



23 



The Federal Prison Population Buildup: Overview, Policy Changes, Issues, and Options 



recreational activities. 53 The increasing number of inmates housed in BOP facilities might 
decrease the availability of program opportunities, resulting in inmate idleness and waiting lists 
for rehabilitative programs like education, vocation training, substance abuse treatment, and faith- 
based reentry programs. 54 

The reduction in rehabilitation opportunities can affect the BOP’s ability to manage the prison 
population. As mentioned above, inmates who successfully complete a residential substance 
abuse treatment program can have up to one year taken off of their sentence. However, the BOP 
reported long wait lists for admission to a residential substance abuse treatment program, which 
limited the BOP’s ability to admit inmates early enough to allow them to earn the maximum 
reduction in their sentences. 55 Also, under current law, in order for inmates to earn their full 
allotment of good time credit per year, one of the conditions is that the inmate is making 
satisfactory progress on completing a GED (assuming the inmate does not have a GED or a high 
school diploma). 56 Overcrowding can also decrease the number of meaningful work opportunities 
available to inmates. Within any given prison there are only so many jobs related to operating and 
maintaining the prison for inmates to participate in, and with recent changes to how executive 
branch agencies procure goods produced by the Federal Prison Industries (FPI), there are fewer 
opportunities for an inmate to work in an FPI factory. 57 



Inmate-to-Staff Ratio 

Another issue related to the growth of the federal prison population is increasing inmate-to-staff 
ratios. Table 3 shows both the inmate-to-staff ratio and the inmate-to-correctional officer ratio for 
the federal prison system since FY2000. 58 The inmate-to-staff ratio has held steady 
(approximately five inmates to every BOP staff member) since FY2005, but this is higher than the 
inmate-to-staff ratio in FY2000 (approximately four inmates to every BOP staff member). The 
inmate-to-correctional officer ratio has been approximately twice the inmate-to-staff ratio. The 
ratio of inmates to correctional officers was approximately 10 to 1 in FY2013, the same as it was 
in FY2000. However, the inmate-to-correctional officer ratio was nearly 11 to 1 in FY2004 and 
FY2005. The inmate-to-correctional officer ratio has remained fairly steady even though the BOP 
has increased the number of correctional officers by 2% or more in 9 of the past 13 fiscal years. 
Data presented in Figure 12 also indicate that the slight decrease in the inmate-to-staff and the 
inmate-to-correctional officer ratio observed in FY2012 and FY2013 might be the result of a 
decrease in the number of inmates held in BOP facilities. To put these figures in perspective, the 
Bureau of Justice Statistics reports that in 2005, the inmate-to-staff ratio for all state correctional 
agencies was 3.3 to 1 and the ratio of inmates to correctional officers was 4.9 to 1 , 59 The inmate- 



53 Ibid., p. 19. 

54 Ibid., pp. 19-20. 

55 Ibid., pp. 20-21. 

56 18U.S.C. §3624(b)(l). 

77 For more information on changes in how executive branch agencies procure goods produced by the FPI and the 
number of inmates working in FPI factories, see CRS Report RL32380, Federal Prison Industries: Overview and 
Legislative History, by Nathan James. 

58 “Staff’ includes all employees of a facility whereas “correctional officers” only include employees whose primary 
duties are to supervise inmates. 

59 James J. Stephen, Census of State and Federal Correctional Facilities, 2005, U.S. Department of Justice, Office of 
Justice Programs, Bureau of Justice Statistics, NCJ 222182, Washington , DC, October 2008, p. 5. 
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to-staff and inmate -to-correctional officer ratios for the five largest state correctional systems (in 
terms of inmate population) in 2005 were, respectively, 

• California: 3.6 to 1 and 6.1 to 1, 

• Texas: 4.3 to 1 and 5.9 to 1, 

• Florida: 3.8 to 1 and 4.9 to 1, 

• New York: 2 to 1 and 3 to 1, and 

• Georgia: 3.6 to 1 and 5.4 to l. 60 

Table 3. Inmate-to-Staff and Inmate-to-Correctional Officer Ratios 
for the Federal Prison System 



Fiscal Year 


Number of Inmates per... 


All BOP Staff 


Correctional 

Officers 


2000 


4.1 


9.9 


2001 


4.1 


9.7 


2002 


4.3 


10.1 


2003 


4.5 


10.5 


2004 


4.7 


10.8 


2005 


4.9 


10.9 


2006 


4.9 


10.6 


2007 


4.9 


10.6 


2008 


4.9 


10.4 


2009 


4.9 


10.6 


2010 


4.8 


9.8 


201 1 


4.9 


10.2 


2012 


4.8 


10.0 


2013 


4.8 


9.9 



Source: Based on a CRS analysis of data provided by the U.S. Department of Justice, Bureau of Prisons. 

Notes: Ratios were calculated using figures on the number of inmates held in BOP facilities at the end of the 
fiscal year. 

While it might appear somewhat surprising that the BOP would have an inmate-to-correctional 
officer ratio that was twice the ratio of inmates to staff — especially since the data presented above 
indicate that state correctional agencies have inmate-to-correctional officer ratios that are much 
closer to inmate-to-staff ratios — the BOP trains all of its staff as correctional officers, which 
means that the bureau does not need as many correctional officers to maintain the same level of 
security as other correctional agencies. For example, in many state prisons it would not be 
uncommon for a correctional officer to be stationed in a classroom while an instructor was 



60 Ibid., p. 22. 
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teaching a class. However, since all staff in BOP facilities have been trained as correctional 
officers, the BOP does not place a correctional officer in classrooms during instructional periods. 

A review of BOP staffing levels by the GAO suggests that federal prison facilities might be 
understaffed. The GAO cites a DOJ study from August 2010 that concluded that nearly all BOP 
facilities had fewer correctional officers on staff than needed. 61 The GAO noted that with the 
exception of hiring staff when a new facility opens, the number of staff positions has generally 
not increased as the prison population has increased, which is reflected by the slow, but relatively 
steady, increase in the inmate-to-staff ratio (the GAO reported that the inmate-to-staff ratio in 
FY1997 was 3.6: l). 62 The GAO reported that staffing in BOP facilities is, on average, less than 
90% of authorized levels. The fact that the inmate-to-staff ratio has increased while the inmate-to- 
correctional officer ratio has remained fairly steady might be the result of the way that wardens 
make staffing decisions. The BOP funds staffing levels to the extent possible after the costs of 
caring for the inmate population (e.g., food, clothing, and medical care) are met. A warden might 
choose to use his or her allotted funding to fill more correctional officers positions while leaving 
more support staff positions unfilled. The overall inmate-to-staff ratio, which includes staff in the 
BOP’s central office and regional offices, might mask staffing issues experienced by individual 
facilities. The GAO reported that the BOP calculates a ratio of inmates to institutional staff. From 
FY2006 to FY201 1, the inmate to total institutional staff ratio for all facilities and for all male 
facilities was approximately 5.2:1. Also, the overall inmate-to-staff and inmate-to-correctional 
officer ratios do not reflect the fact that those ratios can vary based on the type of institution, the 
time of day, and the day of the week. 53 For example, the inmate-to-correctional officer ratio might 
be higher in low-security facilities compared to medium- and high-security facilities (though, 
arguably, this should be expected because lower security inmates should require less supervision). 
In addition, the inmate-to-correctional officer ratio might be lower during the night shift than 
during the day shifts. 

The GAO also reported that staffing levels might be affected by some identified recruitment 
challenges the BOP faces. For example, some BOP officials reported that they have had problems 
with finding enough qualified candidates. 64 Furthermore, officials have reported problems with 
hiring professional staff (e.g., psychologists or medical staff) because BOP salaries were less than 
those paid for similar work in the surrounding community. 65 



61 GAO prison crowding report, p. 23. 

62 Ibid., p. 22. 

63 Ibid. pp. 23-24. 

64 Ibid., p. 22. 

65 Ibid. 
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Figure 1 2. Change in BOP Staff, Correctional Officers, 
and Institutional Inmate Population 




1 




Fiscal Year 



All BOP Staff 



l Correctional Officers 



Inmates 



Source: Based on a CRS analysis of data provided by the U.S. Department of Justice, Bureau of Prisons. 

Notes: Changes in the inmate population is only for inmates incarcerated in BOP facilities, not the total inmate 
population which would include inmates held in private facilities. 



The data also show that in order to bring down either the inmate-to-staff ratio or the inmate-to- 
correctional officer ratio, there would have to be a significant increase in the BOP’s S&E 
appropriation relative to the growth in the size of the federal prison population. 66 



Inmate-to-staff ratios might be an issue for Congress because it could mean that BOP facilities are 
less secure. In the research conducted by the BOP that evaluated causes of inmate misconduct 
(discussed above), the BOP estimated that a one-inmate increase in a prison’s inmate-to-staff ratio 
increased the prison’s annual serious assault rate by 4.5 assaults per 5,000 inmates. 67 In addition, 
more inmates per staff member could mean less access to rehabilitative programming because 
higher inmate-to-staff ratios could mean that BOP would not have the resources to meet the 
increasing demand for education, substance abuse treatment, and other rehabilitative programs. 
Through the Second Chance Act of 2007 (PL. 110-199), Congress has required the BOP to help 



66 For more information on how the BOP’s appropriations are split between decision units and what funding under 
those decision units is used for, see CRS Report R42486, The Bureau of Prisons (BOP): Operations and Budget, by 
Nathan James. 

61 The Effects of Changing Crowding and Staffing Levels in Federal Prisons on Inmate Violence Rates. 
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prepare inmates for re-entry, and rehabilitative programming could be a key component of the 
BOP’s efforts to prepare inmates for post-release life. Therefore, if the BOP does not have the 
resources to hire staff at a rate commensurate with the rate of increase in the federal prison 
population, the BOP might not be able to fully prepare inmates for their transition back to the 
community. 



Prison Construction and Maintenance 

Funds for new prison construction and expansion and the modernization and repair of existing 
facilities come from BOP’s Buildings and Facilities (B&F) account. Appropriations for the B&F 
account have fluctuated over the past 32 fiscal years. Congress made a substantial investment in 
prison construction and expansion from FY1989-FY1992, with an appropriation of nearly $3 
billion for the B&F account. There was another spike in appropriations for the B&F account 
between FY1999 and FY2004, when Congress appropriated approximately $3.4 billion. A 
comparison of the history of appropriations for the B&F account and historical overcrowding 
levels in BOP facilities shows that there is a lag between Congress appropriating funding for 
additional bedspace and a reduction in prison overcrowding. This is because it can take several 
years for the BOP to identify a location for a new prison, award the contracts for construction of 
the facility, complete construction, and bring the prison “online” by hiring new employees to staff 
the facility. 

Data provided by the BOP indicate that it is becoming more expensive to expand federal prison 
capacity. The data presented in Figure 13 represent the total cost of each prison the BOP has built 
since 1 994 divided by the rated capacity of the facility; this provides an indication of how much it 
has cost the BOP to expand its rated capacity by one inmate over the past 20 years. The data show 
that, in general, the per inmate cost of expanding the system’s rated capacity increased. 
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Figure 1 3. The Cost of Expanding Rated Prison Capacity by One Inmate 




Source: Based on a CRS analysis of data provided by the U.S. Department of Justice, Bureau of Prisons. 

Notes: Each bar in Figure 1 3 represents the total cost of building a new prison divided by the number of beds 
in the completed prison. The data are presented in chronological order based on when the prison was opened 
and accepting inmates. 

The growing prison population and related overcrowding is contributing to the deterioration of 
the BOP’s facilities. As discussed above, the B&F account, in addition to providing funding for 
prison construction, also provides funding for the maintenance of the BOP’s prison facilities. The 
BOP currently operates 119 prison facilities, and approximately one-third of those facilities are 
more than 50 years old/’' Moreover, failure to perform adequate maintenance on existing 
facilities can result in larger capital investment in future years as prisons and utility systems 
deteriorate and, according to the BOP, can cause direct and/or indirect security problems. 69 
According to the BOP, some prisons are experiencing “extensive wear and tear, as well as 
premature deterioration” because the facilities are holding more inmates than they were originally 
designed to hold. 70 The BOP reports that it has a backlog of 185 major (projects that cost 
$300,000 or more) modernization and repair (M&R) projects with an approximate cost of $370 



68 U.S. Department of Justice, Bureau of Prisons, FY2015 Performance Budget, Congressional Submission, Buildings 
and Facilities, p. 9. 

69 Ibid., pp. 9-10. 

70 Ibid., pp. 23-24. 
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million. 71 The amount required to work through the current backlog of M&R projects is more 
than what Congress has appropriated for M&R projects going back to FY1999 (see Table A-2). 
The estimate only reflects “major” projects (repairs costing $300,000 or more) that have been 
approved by the BOP’s administration for funding when appropriations are available. As such, the 
$342 million estimate probably does not capture the full extent of all needed repairs. 

Appropriations for the B&F account have enabled the BOP to expand bedspace at a rate where it 
can manage overcrowding but not reduce it in any significant manner. The BOP has seen a slight 
decrease in overcrowding in recent fiscal years, but that is partly the result of a decrease in the 
number of inmates held in BOP facilities rather than a significant expansion in bedspace. 
Flowever, recent reductions in funding for the New Construction decision unit under the B&F 
account mean that the BOP will lack the funding to begin any new prison construction in the near 
future, which could result in increased overcrowding in the federal prison system if the federal 
prison population does not continue to decrease (see Table A-2). 

The current state of expansion in prison capacity means that the BOP cannot close older prisons. 

It is likely that more money will have to be spent to properly maintain a prison the longer it is in 
operation, especially when it is housing more inmates than it was rated to hold. In addition to 
having lower maintenance costs, newer prisons also have the advantage of updated designs and 
technology upgrades that allow for fewer correctional officers to safely monitor more inmates. 



Select Policy Options 

The analyses presented above show that the growth in the federal prison population over the past 
three decades has resulted in an increasingly expensive federal prison system that is overcrowded 
and aging and where facilities might not be staffed at an optimal level. Congress could choose to 
address the mounting number of federal inmates either in the context of existing correctional 
policies or by changing the current policies. Specific policy options under these two courses are 
discussed in more detail below. 



Continuing or Expanding Current Correctional Policies 

Under the umbrella of continuing existing policies, Congress could consider addressing issues 
related to the burgeoning federal prison population by (1) expanding the capacity of the federal 
prison system, (2) continuing to invest in rehabilitative programming, (3) placing more inmates in 
private correctional facilities, or some combination of the three. 

Expanding the Capacity of the Federal Prison System 

Arguably one of the most straightforward approaches for managing the steadily increasing 
number of federal inmates is to expand the capacity of the federal prison system. Congress could 
choose to mitigate some issues related to federal prison population growth by appropriating more 
funding so the BOP could expand prison capacity to alleviate overcrowding, update and properly 
maintain existing facilities, and hire additional staff. While a large-scale expansion of the federal 
prison system might help reduce overcrowding, it takes several years for a prison to be built and 



71 Ibid., p. 26. 
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be ready to accept inmates, so if Congress chooses to appropriate funding for an expansion of the 
BOP’s infrastructure, it could be several years before overcrowding is reduced. Even if the federal 
prison population stabilized at the current level, the BOP woidd have to add over 47,000 
additional beds in order to eliminate overcrowding. The BOP projects the federal prison 
population to increase to nearly 234,400 inmates by FY2019. 72 These projections are based on 
what has happened in the past, and as discussed above, the federal prison population has been 
increasing for more than 30 years. Should Congress choose to invest in a wide-scale expansion of 
prison capacity, and the prison population decreases in the future, the surplus bedspace could 
allow the BOP to close some of its older facilities, which, in general, require more maintenance 
and need higher inmate-to-staff ratios to safely operate. 

Critics contend that expanding the capacity of the federal prison system does not address the 
continued growth of the federal prison population. Also, this policy option would not resolve the 
issue of the rising cost of the federal prison system; in fact, it could exacerbate it. However, 
alternatives that would reduce the federal prison population would most likely involve 
prosecuting fewer people in federal courts, providing ways for inmates to be released before they 
served a significant proportion of their sentences, putting more inmates into diversionary 
programs, or placing more offenders on some form of community supervision. If Congress does 
not wish to take any of these steps, a large-scale expansion of the federal prison system might be 
the sole way to manage the effects of an increasing prison population. Some may argue that in 
order to protect public safety Congress should appropriate the funding necessary to expand the 
federal prison system rather than adopt policy changes that would reduce the prison population 
through early releases, alternatives to incarceration, or fewer prosecutions. 

Investing in Rehabilitative Programs 

A review of the literature on rehabilitative programs (e.g., academic and vocational education, 
cognitive-behavioral programs, and both community- and prison-based drug treatment) suggests 
that there are enough scientifically sound evaluations to conclude that they are effective at 
reducing recidivism, which could potentially help stem growth in the federal prison population in 
the future. 73 The BOP offers a variety of rehabilitation programs such as academic and vocational 
education, work programs through the Federal Prison Industries (FPI), substance abuse treatment, 
and cognitive -behavioral programs that focus on promoting pro-social behavior. 74 One possible 
option for reducing the federal prison population would be to ensure that the BOP has the 
resources it needs to provide rehabilitative services to inmates. 

At a time when some policy makers are considering reducing discretionary funding for federal 
agencies, there might be some effort to restrain the growth of the BOP’s appropriations, including 
for rehabilitative services. The BOP has to administer the federal prison system within the funds 
appropriated for it by Congress. As shown in Figure 9, the per capita cost of providing 
rehabilitative programming for inmates has been increasing. If the BOP does not have sufficient 
resources, it might not be able to provide rehabilitative programming to all inmates who need it. 
The federal prison population has continued to grow, and unless there is a change in the trend 



7 BOP’s FY2015 S&E Budget Justification, p. 3. 

Doris Layton MacKenzie, What Works in Corrections: Reducing the Criminal Activities of Offenders and 
Delinquents (New York: Cambridge University Press, 2006), pp. 331-333, hereinafter, “ What Works in Corrections .” 

74 For more information on the BOP’s rehabilitative programs see CRS Report R41525, Federal Prison Inmates: 
Rehabilitative Needs and Program Participation, by Nathan James. 
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over the past 30-plus years, it would appear likely that there will be a growing need for and cost 
of rehabilitative programming in the federal prison system. 

It coidd be argued that in order to reduce the growing cost of operating the federal prison system, 
the BOP should reduce funding for rehabilitative programming and invest solely in providing for 
the subsistence of inmates and maintaining a level of staffing that is adequate to ensure that 
federal prisons are secure. However, reducing programming opportunities might result in more 
inmate idleness, which might result in more inmate misconduct. Moreover, as noted above, the 
BOP is authorized to reduce an inmate’s sentence by up to one year for successfully completing a 
residential substance abuse treatment program; therefore, reducing programming opportunities 
could hamper one of the few avenues the BOP has for releasing inmates early. It is also possible 
that BOP might be able to realize some long-term cost savings by successfully rehabilitating 
inmates. For example, research by the Washington State Institute for Public Policy (WSIPP) 
suggests that effective rehabilitation programs can result in cost savings. 75 

As policy makers consider the appropriate level of funding for the BOP in light of concerns about 
the federal deficit and potential freezes or reductions in non-defense discretionary spending, they 
could consider whether it is prudent to increase resources for the BOP’s rehabilitative programs in 
the near term in order to realize potential long-term benefits. As outlined above, the BOP’s 
appropriations have increased along with the federal prison population. Yet, current funding may 
be inadequate for the BOP to provide more rehabilitative opportunities to federal inmates. The 
size of the effect that decreased recidivism among federal offenders would have on the BOP’s 
budget would depend on how many new inmates the BOP incarcerates. If new commitments 
exceed the number of inmates released who do not return to prison then the demand for prisons, 
personnel, and inmate programs and services would continue to grow, although possibly at a 
slower rate. If the number of new commitments is less than the number of inmates released who 
do not return to prison then the demand for prisons, personnel, and inmate programs and services 
would decrease. However, even if the growth of the federal prison population slows, the demand 
for increased BOP appropriations may continue. 

Placing More Inmates in Private Prisons 

The BOP has placed an increasing share of federal inmates in contract facilities as a way of 
managing the growth in the federal prison population. Congress might also consider whether 
more federal inmates should be housed in private facilities as a means of reducing crowding in 
federal prisons and potentially reducing the cost of operating the federal prison system. The 
number of inmates under the BOP’s jurisdiction held in contract facilities has steadily increased 
since the early 1980s, and the BOP expects the trend to continue into the later part of this decade. 
However, the growth in the number of inmates held in contract facilities is mostly the result of 
more inmates being placed in Residential Reentry Centers (RRCs) at the end of their sentences. 
Most BOP inmates held in private correctional facilities are low-level, non-citizen offenders. The 
debate about whether to house inmates in privately operated correctional facilities has been 
framed by two overarching questions: (1) can private facilities incarcerate inmates at a lower cost 
and (2) can private facilities provide services that are equal or superior to the services provided in 
public institutions? 



75 Steve Aos, Mama Miller, and Elizabeth Drake, Evidence-based Public Policy Options to Reduce Future Prison 
Construction, Criminal Justice Costs, and Crime Rates, Washington State Institute for Public Policy, Olympia, WA, 
October 2006. 
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The BOP attempted to answer these questions, at the behest of Congress, by operating the Taft 
Correctional Institution (TCI) as a private facility as a part of a privatization demonstration 
project. 76 The BOP awarded a contract to the Geo Group (formerly Wackenhut Corrections 
Corporation) to operate the facility from 1997 to 2007. 77 The BOP, through the National Institute 
of Justice, funded an evaluation of TCI and three similar BOP facilities, 78 which was conducted 
by Abt Associates, Inc. In addition, the BOP’s Office of Research, in conjunction with the Center 
for Naval Analyses (CNA) Corporation, conducted its own evaluation of TCI and the similar 
facilities. Both the Abt and BOP evaluations found that TCI was cheaper to operate on a per diem 
basis than the three comparable facilities, but the two evaluations offer different conclusions as to 
how much was saved by operating TCI as a private institution. The Abt analysis concluded that 
the average per diem cost of incarceration for the three BOP-operated facilities in FY 1 999 was 
1 8.9% greater than the per diem cost of incarceration for TCI; in FY2000 it was 20.0% greater; in 
FY2001 it was 17.5% greater; and in FY2002 it was 14.8% greater. 79 In comparison, the BOP 
analysis concluded that the average per diem cost of incarceration for the three BOP-operated 
facilities in FY1999 was 4.0% greater than the per diem cost of incarceration for TCI; in FY2000 
it was 5.4% greater; in FY2001 it was 0.3% greater; and in FY2002 it was 2.2% greater. 80 The 
two primary reasons for the different conclusions are economies of scale 81 realized by TCI and 
differences in how per diem rates were calculated. 82 TCI had on average 300 more inmates each 
year than the three BOP-operated prisons, which means that TCI was able to take advantage of 
economies of scale that decreased average costs. In the BOP analysis, the researchers adjusted for 
these economies of scale by estimating what expenditures would have been for the BOP facilities 
if they had prison populations similar to TCI. In addition, the Abt analysis assumed that the BOP 
would not provide many resources to support TCI’s operations, resulting in a large amount of 
savings from reduced indirect overhead costs. The BOP analysis assumed that the BOP would 
continue to incur some overhead expenses related to overseeing TCI. As such, the BOP included a 
10%-12% overhead rate in its analysis. 

Both analyses found that TCI had an assault rate that was lower than what would have been 
expected based on the composition of its inmate populations, but so did two of the other three 
BOP-operated facilities in the study (the other BOP-operated facility had an assault rate that was 
similar to what would have been expected). However, random drug testing showed that inmates 
in TCI were more likely to use drugs than imnates in other BOP facilities. TCI also had two 
escapes from inside the facility’s secure perimeter over a roughly four-year period. In 



76 The conference report (H.Rept. 104-863) for the Omnibus Consolidated Appropriations Act, 1997 (P.L. 104-208) 
incorporates, by reference, language from the Senate report (S.Rept. 104-353) to accompany the Senate committee- 
reported version of H.R. 3814 (104 th Congress), that requires the BOP to undertake “a 5-year prison privatization 
demonstration project” involving the facility that the BOP built in Taft, CA. 

77 The Taft Correctional Institution is still operating as a private facility. After the contract with the Geo Group expired 
in 2007, the contract was recompeted and it was awarded to Management and Training Corporation. 

78 The three similar facilities included in the evaluation were FCI Yazoo City, FCI Elkton, and FCI Forrest City. 

70 Gerry Gaes, “Cost, Performance Studies Look at Prison Privatization,” NIJ Journal , no. 259 (March 2008), p. 33. 

80 Ibid. 

81 “Economies of scale” generally refers to the increase in efficiency of production that accompanies expanded 
production. In economic terms, this means that the average cost of the good produced decreases and production 
increases because fixed costs are shared over an increased number of goods. In terms of the BOP evaluation of TCI, 
“economies of scale” would refer to the decreased per prisoner costs resulting from spreading the prison’s operating 
costs over a greater number of inmates. 

82 Ibid., p. 34. 
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comparison, the BOP had three escapes from a secure prison during the same time period, even 
though the BOP was operating over 100 facilities at the time. 

Research that reviewed the results of state and local efforts to privatize correctional systems 
generally found that it is questionable whether privatization can deliver lower costs and whether 
services provided by private prisons are comparable to services provided by public prisons. 83 One 
of the first studies to quantitatively summarize the results of several evaluations of prison 
privatization efforts found that regardless of whether the prison was privately or publicly 
operated, the economies of scale, the prison’s age, and the prison’s security level were the most 
significant determinants of the daily per diem cost. 84 The researchers concluded that “[although 
specific privatization policy alternatives may result in modest cost savings ... relinquishing the 
responsibility of managing prisons to the private sphere is unlikely to alleviate much of the 
financial burden on state correctional budgets.” 85 Their conclusions are echoed by a review of the 
literature on privatization. In this analysis, the researchers concluded “that prison privatization 
provides neither a clear advantage nor disadvantage compared with publicly managed prisons. 
Neither cost savings nor improvements in quality of confinement are guaranteed through 
privatization.” 86 However, even though both studies limited their analyses to the most 
methodologically sound evaluations, these evaluations are still limited to the same issues 
described above, namely, what costs are considered when the evaluators calculated whether 
privatization could lower correctional costs. As discussed above, these assumptions can have a 
considerable effect on the results of the evaluation. 

Placing more inmates in private facilities could help alleviate overcrowding in federal prisons 
without the need to invest in a large-scale expansion of federal prison bedspace. Expanding 
capacity through contracting for additional bedspace rather than building new prisons could give 
Congress the flexibility to reduce capacity if the federal prison population decreased in the future. 
However, research suggests that moving federal prisoners into private prisons might not help to 
control the rising costs of the federal prison system. Also, medium and high security facilities are 
the most crowded, and the BOP is less inclined to place medium and high security inmates in 
private facilities. Congress might also consider whether it wants to place a greater portion of the 
federal prison population in the custody of private operators when the BOP has less direct 
oversight over the day-to-day operations of private facilities. 



83 Travis C. Pratt and Jeff Maahs, “Are Private Prisons More Cost-effective Than Public Prisons? A Meta-analysis of 
Evaluation Research Studies,” Crime and Delinquency, vol. 45, no. 3 (July 1999), pp. 358-371; Dina Perrone and 
Travis C. Pratt, “Comparing the Quality of Confinement and Cost-effectiveness of Public Versus Private Prisons: What 
We Know, Why We Do Not Know More, and Where to Go From Here,” The Prison Journal, vol. 83, no. 3 (September 
2003), pp. 301-322; Brad W. Lundahl, Chelsea Kunz, and Cyndi Brownell, et al., “A Meta-analysis of Cost and Quality 
of Confinement Indicators,” Research on Social Work Practice, vol. 19, no. 4 (July 2009), pp. 383-394. 

84 Travis C. Pratt and Jeff Maahs, “Are Private Prisons More Cost-effective Than Public Prisons? A Meta-analysis of 
Evaluation Research Studies,” Crime and Delinquency, vol. 45, no. 3 (July 1999), p. 367. 

85 Ibid., pp. 367-368. 

88 Brad W. Lundahl, Chelsea Kunz, and Cyndi Brownell, et al., “A Meta-analysis of Cost and Quality of Confinement 
Indicators,” Research on Social Work Practice, vol. 19, no. 4 (July 2009), p. 392. 
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Changing Existing Correctional and Sentencing Policies to Reduce 
the Prison Population 

Policy makers might also consider whether they want to revise some of the changes that have 
been made to federal criminal justice policy over the past three decades. A confluence of these 
changes has resulted in an increasing number of offenders being sent to federal prisons. Should 
Congress decide to change federal criminal justice policy to try to reduce the number of inmates 
held in federal prisons, policy makers might start by considering which offenders are incarcerated 
and the length of their sentences. 

Changes to Mandatory Minimum Penalties 

As discussed earlier, the USSC concluded that, in part, mandatory minimum penalties have 
contributed to the growing federal prison population. It might be argued that some or all 
mandatory minimum penalties should be repealed as a way to manage the growth of the federal 
prison population. Allowing defendants to be sentenced using the federal sentencing guidelines 
could allow for more individualized sentencing, thereby allowing the court to mete out 
punishment using an array of variables that reflect a more nuanced analysis of a defendant’s 
culpability. Opponents of widespread use of mandatory minimum penalties contend that they are 
a blunt instrument with which to determine a proper sentence. The USSC reported that “certain 
mandatory minimum provisions apply too broadly, are set too high, or both, to warrant the 
prescribed minimum penalty for the full range of offenders who could be prosecuted under the 
particular criminal statute.” 87 Also, to the extent that mandatory minimum penalties have 
contributed to sentence inflation as a result of the USSC incorporating them into the federal 
sentencing guidelines, repealing some mandatory minimum penalties might reduce the amount of 
time inmates serve in federal prison. 



However, proponents of the continued use of mandatory minimum penalties contend that after the 
Supreme Court’s ruling in United States v. Booker 88 and its progeny (e.g., Gall v. United States 89 
and Kimbrough v. United States ), 90 which rendered the sentencing guidelines effectively advisory, 
Congress has a responsibility to set minimum penalties for some offenses as a way to limit 
judicial discretion, thereby preventing unwanted sentencing disparities. It has been argued that 
mandatory minimum penalties promote uniformity and fairness for defendants, transparent and 
predictable outcomes, and a higher level of truth and integrity in sentencing. 91 Also, should 
Congress choose to repeal some or all mandatory minimum penalties, policy makers would 
relinquish their ability to control the amount of time inmates serve for certain offenses. 

Even if Congress chooses not to repeal any mandatory minimum sentences, policy makers could 
review current mandatory minimum penalties to ensure that they are (1) not excessively severe, 



87 Mandatory Minimum Penalties in the Federal Criminal Justice System, p. 345. 



88 543 U.S. 220 (2005). 

89 552 U.S. 38 (2007). 

90 552 U.S. 85 (2007). 



91 Erik Luna and Paul G. Cassell, “Mandatory Minimalism,” Cardozo Law Review, vol. 32, no. 1 (September 2010), p. 
11 . 
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(2) narrowly tailored to apply only to those offenders who warrant such punishment, and (3) 
applied consistently. 92 

Alternatives to Incarceration 

During the 1980s many states instituted a series of alternatives to incarceration as a way to 
respond to an increasing number of convicted offenders and wide-scale prison overcrowding. 93 
Prior to this, sentencing options were limited to incarceration or probation. However, there was 
growing sentiment that some crimes were too severe to be punished by placing the offender on 
probation, but those same crimes were not severe enough to warrant incarceration. Therefore, 
states started to develop a series of alternative sentences that fell somewhere between probation 
and incarceration. These alternatives included house arrest, electronic monitoring, intensive 
supervision, boot camps, split sentences, day reporting centers, fines, and community service. 94 
The programs provide graduated sanctions that might be more appropriate than either probation 
or incarceration, and provided a higher level of offender restraint and accountability than 
traditional probation. Some also provide higher levels of treatment or services for problems such 
as substance abuse, low education levels, and unemployment. 

A majority of the evaluations of intensive supervision and electronic monitoring programs found 
that there was no significant difference in recidivism rates between offenders sentenced to 
alternatives to incarceration and offenders in control groups. 95 This means that increasing 
surveillance and control of offenders’ activities does not decrease their criminal activities. 
Ironically, while these programs were created as a means of reducing the number of incarcerated 
individuals, the increased surveillance might increase the probability that violations of the terms 
of probation will be detected, which could increase the number of inmates as probationers are 
often incarcerated for technical violations. One shortcoming of the research is that since most 
intensive supervision programs increase the probability of detection, there is no way to tell if the 
underlying level of criminality changed between the treatment and control groups, that is, the 
increased probability of detection might mean that offenders in the control group are simply more 
likely to be caught when they commit crimes, even though offenders in the control group commit 
crime at the same, or even higher, rate. Also, the research tended to focus on whether the 
restraining aspects of the program could reduce recidivism. Some evaluations found that inmates 
who received treatment while participating in an intensive supervision program were less likely to 
be arrested. 96 

Placing More Inmates on Probation 

Congress could consider whether there are alternative ways to properly manage offenders 
convicted of committing relatively minor crimes without sending them to prison. Data from BJS 
show that in FY201 1 over half of inmates entering federal prison were sentenced to three years or 
less. Given the relatively short sentences these inmates received, it is likely that they were 
sentenced for relatively minor offenses. One policy option Congress could consider is amending 



92 Mandatory Minimum Penalties in the Federal Criminal Justice System, p. 368. 

93 What Works in Corrections, p. 304. 

94 Ibid. 

95 Ibid., p. 306. 

96 Ibid., p. 318. 
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penalties for some offenses to allow more defendants to be placed on probation rather than being 
sentenced to a period of incarceration. However, the Booker decision that rendered the federal 
sentencing guidelines advisory might influence any debate Congress would have over who would 
be placed on probation. The sentencing guidelines placed substantial restrictions on when courts 
could sentence defendants to probation. Under Section 5B1.1 of the sentencing guidelines, 
defendants can only be placed on probation if their sentence under the guidelines is equal to or 
less than 15 months. Nonetheless, after the Supreme Court’s ruling in Booker, federal judges are 
not required to impose a sentence within the range calculated under the sentencing guidelines. 
Therefore, judges can impose probation for offenders unless (1) the defendant has been convicted 
of a class A or B felony, 97 (2) probation is statutorily precluded as a sentencing option, or (3) the 
defendant is sentenced to a term of imprisonment for the same or different offense that is not a 
petty offense. 98 

Data from the Administrative Office of the U.S. Courts suggest that in the post -Booker era courts 
have not chosen to sentence outside the guideline range to place more offenders on probation. 
Since the mid-1970s, a dwindling proportion of defendants sentenced for federal offenses were 
placed on probation (see Figure 14). The decrease in the proportion of sentenced defendants 
placed on probation coincides with the implementation of the federal sentencing guidelines. The 
data also show that the proportion of defendants that were placed on probation has further 
decreased since the Booker decision. Approximately 14% of defendants in FY2004 received 
probation; by FY2012, about 11% of defendants were placed on probation. 

Data show that the risk of recidivism for probationers is the highest in the first year after being 
placed on probation. 99 It has been argued that surveillance and services should be front-loaded 
(i.e., more intensive at the beginning of a term of probation) to try to mitigate recidivism and 
other negative consequences that might occur during the first year that an offender is serving on 
probation. 

A common argument from advocates of decreasing the use of incarceration is that it is cheaper to 
supervise an offender in the community than it is to incarcerate that individual. The 
Administrative Office of the U.S. Courts reports that the average annual cost of probation 
supervision was $3,347 per probationer in 20 12. 100 In comparison, the average annual cost of 
incarceration for FY2012 was $29,027 per inmate. However, some of the lower cost of probation 
relative to incarceration might be the result of fewer and lower-risk offenders being placed on 
probation. It is possible that the annual cost of probation would increase if Congress expanded the 
number of people placed on probation and implemented some of the changes discussed below. 



97 A class A felony is an offense where the maximum term of imprisonment authorized is life imprisonment or death. A 
class B felony is an offense where the maximum term of imprisonment authorized is 25 years or more. 18 U.S.C. 
§3559(a). 

98 18 U.S.C. §3561(a). 

99 Ibid., p. 519. 

100 Administrative Office of the U.S. Courts, “Supervision Costs Significantly Less than Incarceration in Federal 
System,” July 18, 2013 (document on file with author). 



Congressional Research Service 



37 



The Federal Prison Population Buildup: Overview, Policy Changes, Issues, and Options 



Figure 14. Proportion of Sentenced Defendants in Federal Courts 

Placed on Probation 




Source: FY 1 970-FY 1 996 data were taken from Sourcebook of Criminal Justice Statistics, 1 99 6, Table 5.27. Data for 
FY 1 997-FY20 1 2 were taken from Judicial Business of the U.S. Courts for each respective fiscal year. 

Should Congress choose to expand probation as a sentencing option for more offenses, research 
suggests that probation programs that use a validated risk assessment tool to sort offenders into 
high- and low-risk groups and focus resources and supervision on higher-risk offenders might be 
more effective at reducing recidivism . 101 Research also suggests that probation programs that 
offer a mix of evidence-based treatment that is delivered to offenders who are the most likely to 
benefit from it along with surveillance are more effective at reducing recidivism than 
surveillance-only probation . 102 As one expert noted, “‘[treatment’ alone is not enough, nor is 
‘surveillance’ by itself adequate. Programs that can increase offender-to-officer contact and 
[emphasis original] provide treatment have reduced recidivism .” 103 Researchers have found that 
participants in probation programs that subject probationers with substance abuse issues to 
frequent random drug testing and that require probationers who violate the terms of their 
probation to serve intermediate sanctions, such as a short stay in jail, are less likely to recidivate 



101 Joan Petersilia, “Community Corrections: Probation, Parole, and Prisoner Reentry,” in Crime and Public Policy, ed. 
James Q. Wilson and Joan Petersilia (New York: Oxford University Press, 2011), pp. 521-522, hereinafter, 
“Community Corrections: Probation, Parole, and Prisoner Reentry.” 

102 Ibid., p. 522. 

103 Ibid. 
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